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PERSONAL ACCIDENT POLICY 
Accident Described 


A personal accident policy issued to an insured provided for 
indemnity for injury or loss of life sustained by the wrecking 
of any automobile in which the insured was riding as the driver 
or a passenger. While the policy was in force, the insured died 
as the result of injuries sustained in an accident on the private 
driveway of her home. She had parked her car in the driveway, 
as was her custom, at a point where a downgrade began and 
continued to the garage, so that she could later run the car 
into the garage without starting the motor. This was in the 
afternoon. Later, in the evening, the insured had gone outside 
of her house to water the lawn. Her husband, within the house, 

Please Route to: y heard a scream and looking out the window saw the car moving 
toward the garage. His position was such that he could not 
see whether anyone occupied the driver’s seat or not. The 
car struck the corner of the garage, and then continued into 
the building, stopping with its left front fender against the wall 
so as to form a triangular pocket between the wall and the left 
side of the car which barred entry into the garage on that side. 
When the insured’s husband reached the garage, he found the 
insured lying on the ground in this triangular pocket near the 
rear door of the car. She died within ten minutes. 


Coverage of Policy 


No one saw the accident, the insured’s husband and her maid 
being the first to reach her and their testimony being substan- 
tially the same. The question presented was whether or not 
the insured came to her death as the result of the wrecking 
of an automobile in which she was riding as the driver or a 
passenger. The jury in the trial court returned a verdict for 
plaintiff and on appeal to the Washington Supreme Court, the 
judgment entered on that verdict was affirmed. The court 
held that plaintiff was not required to prove the cause of the 
accident by direct evidence alone and that the circumstantial 
evidence was sufficient to support the jury’s finding that the 
insured had been riding in the automobile, that she had become 
frightened for some reason and had attempted to escape there- 
from just before the car crashed into the garage. The scratches 
and dents on the top and fenders of the automobile, although 
not serious, were sufficient to constitute a “wrecking” thereof 
within the meaning of the policy. See Allen v. Washington 
National Insurance Company, reported at {| 502,238. 
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% NEGLIGENCE »% 
(Other than Automobile) 


Immunity from Liability—Where the infant plaintiff was in- 
jured while an inmate of defendant’s quasi-penal institution 
as a result of the alleged negligence of defendant’s employees, 
the court held that defendant, being an agent of the state, 
was not immune from liability since the state had waived its 
sovereign immunity from liability for the torts of its officers 
and employees (Bloom et al. v. Jewish Board of Guardians, 
N. Y. Ct. of App., J 402,562). 


Joint Tort Feasors.—In an action by plaintiff against defendant 
elevator company to recover damages for injuries sustained 
as the result of a fall down an elevator shaft in a hospital 
building, the court held that it was proper for defendant to 
allege and prove an agreement by plaintiff releasing the hospital 
and its insurance carrier from all liability and the amount 
received thereunder. It was further held that the hospital 
and its insurer were real parties in interest and should be 
joined in the suit (McWhirter v. Otis Elevator Co., U. S. 
Dist. Ct., W. D., S. C., 9 402,557). 


Landlord’s Liability—Defendant landlord was held liable for 
injuries suffered by plaintiff wife when she slipped and fell 
on the top step of a stone stairway because of the presence 
of snow and ice (Mackin et al. v. Last, N. J. Supreme Ct., 
{ 402,554). 


Pedestrian Injured.—Where defendant company, after cutting 
down a light pole, had given it to an old negro man who car- 
ried it across the street and placed it on a vacant lot, the 
court held that defendant was not liable for injuries sustained 
by plaintiff when she fell over said pole (Wells v. South- 
western Gas & Electric Co., La. Ct. of App., J 402,555). 


Schools—Student Struck by Ball—Defendant board of educa- 
tion was held not liable where the infant plaintiff, a student, 
was struck by a tennis ball thrown by a fellow student as 
she was turning a corner in the corridor of the school building 
= M. Berner v. Board of Education, Union Free School 

istrict No. 1, North Tonawanda, New York; Theophilus H. 
Berner v. Same, N. Y. Ct. of App., 402,558). 


State’s Liability—Mental Incompetent Struck by Automobile.— 
A claim seeking compensation for the death of a mental in- 
competent, who was struck by an automobile while walking 
along a highway after leaving a state hospital without leave, 
was dismissed, the court holding that the State, its officers 
and employees exercised reasonable care in the custody of 
the deceased, and that its failure to restrain him in such a 
fashion that it was impossible for him to absent himself with- 
out leave was not the proximate and primary cause of the 
accident (Calabria, Admr. v. State of New York, N. Y. Ct. of 
Claims, J 402,561). Property Damage.—The record failed to 
disclose facts which would support a finding of negligence 
against defendant state, in a suit brought by claimant to 
recover for property damage caused by flood waters of a 
river (Farrar v. State of New York, N. Y. Ct. of Claims, 
1 402,560). 


Stores and Shops.—In a suit by plaintiff to recover damages for 
injuries sustained as the result of a fall upon the floor of 
defendant’s store, the court held that the jury was not in any 
way misled by the use of the word “accident” in an instruc- 
tion complained of by plaintiff (Paulissen v. Jonas, Ill. App. 
Ct., 7 402,556). Floor Washed During Business Hours.—A 
judgment in favor of defendant was reversed, in a suit 

rought by plaintiff to recover damages for injuries sustained 
when she slipped and fell on a floor in defendant’s store 
while defendant’s porter was washing said floor during busi- 
ness hours (Walz v. Helfer, Inc., N. Y. Ct. of App., J 402,559). 


* LIFE x 


Membership in Benefit Association.—Plaintiff’s membership in 
jlefendant benefit association did not cease when department 
by which he had been employed, was discontinued and mem- 
bers transferred to another public service wherein they were 
not entitled to continue as members of said association, said 
plaintiff having become totally and permanent disabled prior 


, 


to the dissolution of the department and prior to the amend- 
ment of defendant’s by-laws (Lamb v. Sheriffs’ Relief Assn, 
of Los Angeles County, Calif. Dist. Ct. of App., | 502,236), 


Incontestability Clause.—Incontestability clause in policy except- 


ing provisions as to disability benefits was held to bar in- 
surer’s claimed right to cancel such provisions because of 
misrepresentations by the insured in his application, and said 
insurer was bound to continue payment of benefits (Braun v. 
New York Life Ins. Co., Calif. Dist. Ct. of App., ] 502,237). 


Accidental Death Benefit.—Judgment against insurer for acci- 


dental death benefit was reversed, the court finding the evi- 
dence insufficient to support a verdict for plaintiff on her 
claim that agent had agreed to advance premiums on policy and 
continue same in force while insured was on trip (Doellefield 
v. Travelers Ins. Co., Ill. App. Ct., J 502,239). 


Interpleader.—In action on policy in federal court, bank to which 


policies had been assigned could not object to defendant 
insurer’s counterclaim seeking to interplead said bank (Harris, 
Admx, v. The Travelers Ins, Co., U. S. Dist. Ct., E. D., Pa., 
{] 502,246). 


Representative’s Suit on Policies.—Husband of insured who was 


entitled to proceeds of policies as the beneficiary named 
therein was allowed to recover in action brought by him as 
administrator of the insured’s estate, the proofs of death given 
by him being held sufficient (Howell, Admr. v. John Hancock 
Mutual Life Ins. Co. of Boston, Mass., N. Y. Ct. of App., 
7 502,241). 


Change of Beneficiary.—Change of beneficiary to be effective 


must be made in the manner provided by the policy and 
named beneficiary is entitled to insist that change be so 
made (Koczot v. Travelers Ins. Co. et al., N. J. Ct. of Chancery, 
7 502,242). 


Policy Rescinded—Right to Proceeds.—A fter rescission of policy 


by insurer, beneficiary had no rights since his rights are 
dependent on said contract, and estate of insured was en- 
titled to recover premiums paid by insured on policy free 
from insurer’s claim that it was entitled to set-off costs re- 
covered by it in action brought by beneficiary (LaRocca, 
Admr. v. John Hancock Mutual Life Ins. Co., N. Y. Ct. of 
App., § 502,243). 


*% AUTOMOBILE * 


Guest Injured.—Decedent, who was one of officers of organiza- 


tion to which defendant belonged, was held to be a guest in 
defendant's car on trip which defendant had offered to make 
so that said officers could attend a business meeting of said 
organization, there being no compensation offered to induce 
defendant to make said trip (Whitechat, etc., et al. v. Guyette, 
Calif. Supreme Ct., 7 704,888). Promise to Drive as Com- 
pensation.—One of passengers who as inducement to owner 
of car to let group take car on trip promised to share in driv- 
ing thereof along with owner’s wife and others was held to 
have furnished compensation, but due to the finding of the 
jury that the wife was not negligent in the operation thereot 
at the time of the accident, was precluded from_recovering 
damages for injuries sustained (Druzanich v. Criley et al., 


Calif. Supreme Ct., J 704,889). 


Intersection Collisions—Military Orders.—Because plaintiff, in 


driving his army truck through a red traffic light at an inter- 
section, was following the orders of his superior officer, the 
court held that a special finding of the jury that he was con- 
tributorily negligent was not justifiable (Neu v. McCarthy, 
Mass. Supreme Jud. Ct., ] 704,875). Street Car and Truck.— 
The issue of discovered peril was not raised by the evidence 
where the motorman of a street car owned by defendant 
observed plaintiff's truck approaching from his right at an 
intersection, and speeded up the street car in an attempt to 
clear the street, resulting in a collision between the truck and 
the rear end of the street car (Carrell v. Dallas Railway & 


Terminal Co. et al., Tex. Ct. of Civ. App., [ 704,879). 


Railroad Crossing Collisions—Grade Crossing.—Court erred in 


directing verdict for defendant on count charging defendant 
with neligence in failing to grade crossing as required by 
statute, evidence being undisputed that crossing was not so 
graded and question whether or not condition thereof was : 
proximate cause of the accident being for the jury (Watkin 
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v.C.N.0O. & T. Ry. Co., Tenn. Ct. of App., 704,894). Curve 
Near Crossing.—Plaintiff was held not to be contributorily 
negligent as a matter of law where his car was struck by a 
train approaching at a speed of seventy miles per hour, 
trains not being visible if they approached from beyond a 
curve in the tracks located 1480 feet from the crossing 
(Barger v. The Pennsylvania Railroad Company, Ohio Ct. of 
App., { 704,882). Fear of Approaching Train.—Special issues 
relating to plaintiff's failure to have his car equipped with 
proper brakes should have been submitted to the jury where 
plaintiff was so frightened by defendant's train, which allegedly 
was negligently operated as it approached a crossing, that he 
lost control of his car and collided with a telephone_pole 
(St. Louis Southwestern Railway Co. of Texas et al. v. Daniel 
et al., Tex. Ct. of Civ. App., ] 704,880). Collision with Train 
on Switch Track.—Defendant was held liable for death of 
passenger in his car which collided with train on switch 
track, defendant testifying that road was straight and un- 
obstructed, that he did not see train and that he did not 
attempt to avoid collision because he did not realize its 
pendency (Reed, Admx. v. Lyford, Ill. App. Ct., J 704,877). 


Collision on Curve.—Evidence that defendant’s truck rounded 


a curve at a speed in excess of thirty miles per hour, without 
giving warning, on the wrong side of the highway, and 
collided with plaintiffs’ car approaching from the opposite 
direction, was held sufficient to support a verdict for plain- 
tiffs (Ross, Admx. v. Carroll; Moslander v. Same, Neb. 
Supreme Ct., 704,884, 704,885). 


Conditional Vendee’s Negligence.—Negligence of conditional 


vendee is not imputable to conditional vendor in its action to 
recover for damage to car and court erred in finding for de- 
fendant on finding that vendee’s negligence contributed to 
the accident and in failing to find on issue of defendants’ 
negligence (Motor Finance Corp. v. Tar Asphalt Trucking Co. 
etal., N. J. Supreme Ct., J 704,891). 


Owner’s Action for Damage.—Owner of car which was damaged 
when being driven with his consent, but not on his business, 
was precluded from recovering for damages by allegation 
that car was driven by his agent and representative and by 
failing to object to erroneous instruction which told jury that 
if driver was negligent, owner could not recover (Bucktn, Sr. 
v. Long Island R. R. Co.; Brandi v. Same; Bucklin, Jr. v. Same, 
N. Y. Ct. of App., J 704,890). 


Collision Between Horse and Motorcycle.—Where plaintiff was 
injured and her husband was killed when their motorcycle 
collided with defendant’s horse which was loose on the high- 
way, a judgment awarding plaintiff damages in her individual 
capacity but denying recovery in her capacity as adminis- 
tratrix was affirmed on appeal (Fugett et al. v. Murray, Ill. 
App. Ct., J 704,876). 


Dog Run Over by Car.—Driver of car who was over center line 
of road as he passed farm house on country road in front of 
which two cars were parked was not negligent in running 
over bird dog which ran out of field on opposite side of road, 
the accident being held unavoidable (Taliaferro v. Melans, 


Tenn, Ct. of App., J 704,892). 


Bus Passenger Injured.—Plaintiff recovered for injuries sus- 
tained when bus which he had boarded stopped suddenly, 
causing him to be thrown to the floor, in an attempt to avoid 
a collision with a car which turned to the left in front of said 
bus, the drivers of both vehicles being at fault (Dietz v. 
United Electric Rys. Co.; Same v. Knight, R. 1. Supreme Ct., 
{ 704,893). 


Rear-end Collision—Independent Contractor—Lumber com- 
pany could not be held liable for injuries sustained by plain- 
tiffs when car collided with truck parked on highway without 
lights or flares, said truck being owned and operated by 
independent contractor and operated by his employee under 
contract to haul logs for said defendant (Miller v. Wyatt 
Lumber Mfg. Co., Inc.; Wilson v. Same; Chester A. Hoagland 


v. Same; Ida Hoagland v. Same, La. Ct. of App., | 704,895, 
704,896, 704,897, 704,898). ei i 
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Ownership of Taxi in Which Passenger Was Injured.—There 
was ample proof that the taxi in which plaintiff was injured 
was owned by defendant, where evidence showed that de- 
fendant had the exclusive privilege of operating taxis from 
the place where the cab was boarded by plaintiff, that the cab 
had defendant’s name painted on it, and that defendant’s agent 
arrived at the scene of the accident ve Brown Transfer 
Co. v. Stella May Wills; Same v. Walter Wills, Tenn. Ct. of 
App., J 704,878). 


Pedestrian’s Contributory Negligence—Question of whether 
pedestrian, who was giving directions to truck driver who 
was backing his truck out of driveway in the middle of block, 
was contributorily negligent in passing in front of truck 
which had stopped to return to sidewalk was for the jury and 
not for the court (Hadley v. Simpson, Wash. Supreme Ct., 
1 704,887). 


Light Tests Made at Scene of Accident.—It was improper to 
admit testimony of light tests made at the scene of the acci- 
dent where the conditions at the time of the test were not 
shown to be similar to those existing at the time of the acci- 
dent, and to permit demonstration of the light test in the 
court room (Lockridge v. Sinclair Refining Compnay, U. S. 
Dist. Ct., C. Div., W. D., Mo., J 704,883). 


Improper Remarks of Counsel and Misconduct of Jurors.—The 
court overruled assignments of error relating to improper 
remarks of counsel that a witness had been in jail and con- 
sideration of such statements by the jury, on the ground that 
plaintiffs had not requested the trial court to instruct the 
jury to disregard such remarks and had not shown that the 
jury was prejudiced (Caldwell et al. v. B. L. Talley Company 
et al., Tenn. Ct. of App., | 704,886). 


Service of Process on Foreign Insurance Corporation.—A mo- 
tion to quash service of process was sustained where a 
Pennsylvania company which had insured a motor transit 
company’s trucks in accordance with Kansas statutes, was 
made a party to a suit brought in Missouri, and process 
was served upon the Deputy Superintendent of Insurance 
of Missouri (Hulett v. The Rock Island Motor Transit Com- 
pany et al., U. S. Dist. Ct., W. Div., W. D., Mo., 7 704,881). 


Assessments Against Policyholders.—Where plaintiff, the super- 
intendent of insurance, sued defendant to recover the sum 
assessed against it as a policyholder in and member of a 
mutual indemnity company, the court entered judgment for 
plaintiff, holding that the members of the mutual company, 
as insurers, were required to bear their proportion of the 
necessary assessments (Pink v. Town Taxi Co., Inc., Me. 
Supreme Jud. Ct., J 704,901). 


Master and Servant.—Under finding that contract between 
driver of truck and refining company created relationship 
of master and servant, judgments entered by lower court 
in favor of plaintiffs were affirmed, the issue as to contribu- 
tory negligence having been resolved by the jury favorably 
to plaintiffs (Darner, Admr., et al. v. Colby et al., Ill. App. 
Ct., J 704,899). 


Car Sideswiped by Tfuck.—Judgment was for plaintiff where 
her car, driven by her agent while she was present, was 
sideswiped by defendant’s truck which was being driven 
over the center line of the road (Athens Roller Mills, Inc. v. 
Reynolds, Tenn. Ct. of App., | 704,900). 


Release Set Aside.—A decree setting aside a release and an 
endorsement on a draft signed by plaintiff in settlement 
of all claims and rights of action against defendant on 
account of personal injuries sustained in an automobile 
accident, on the ground of mistake of fact as to the nature 
and extent of the injuries, was affirmed on appeal (Fraser 
v. Glass et al., Ill. App. Ct., J 704,902). 
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